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Passed by Shri Uma Shanker Commissioner (Appeals)
T Arising out of Order-in-Original No STC/14/KM/AC/Div-lil/116-17 Dated 12.01.2017

Issued by Assistant Commr STC, Service Tax, Ahmedabad
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. Name & Address of The Appellants

A

M/s. Concord Biotech Ltd
Ahmedabad ,
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-

Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-

Aty SRR 1094 &) OIRT 86 & SirTa ordiel Bl o & U &Y S Hhll—
Under Section 86 of the Finance Act 1994 an appeal lies to :-
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v@i'The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
<< 20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amou
service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the ormEoiay p

)

e .
“gie (oR

cr%
W, &
Yo

& s,
daf £ T 2
bR [

y &

\\r

o

N o

gead

[22




~e

crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated. ' o
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v(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed unler Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of which shall

be & certified copy) and copy of the order passed by the Addl. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (OIO) to apply to the Appellate Tribunal.

2. ammﬁammgﬁaﬁmﬁ,mmaﬁ%ﬁwaﬁwﬁqzﬁa@fﬁﬁﬂiﬁammﬂ@quw
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2. One copy' of application or O.1.0. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.8.50 paise as prescribed under Schedule-l in terms of
the Court Fee Act,1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982. :
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4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten
Crores, ' .

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.
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4(1) In view of above, an appeal against this order shall lie before P)
payment of 10% of the duty demanded where duty or duty and penalty & i \ :

penalty, where penalty alone is in dispute.
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Order-In- Appeal

M/s. Concord Biotech Ltd, 1482-1486, Trasad Road, Dholka, Dist:- Ahmedabad-
387810, holding Cen_’;_rél Excise Registration No.AAACC851A4GXM001 and Service Tax
Registration No. AAACC8514GST0O01.,(hereinafter referred to as ‘appellants’) have filed
the present appeals against the Order-in-Original number STC/14/KM/AC/D-I1I/16-17
dated 12.01.2017 (hereinafter referred to as ‘impugned orders’) passed by the Asst.
Commissioner, Service Tax Div-1II, Ahmedabad (hereinafter referred to as

‘adjudicating authority’);

2. The facts of the case, in brief, that during the audit it was observed that
the appellants has received services of civil contractors under works contact service for
expansion work of their plant situated at the above address. They have also availed
services of Rent a cab service, along with other services. However, they failed to pay the-
service tax as recipient of the said services, as contemplated in sub section 2 of Section
68 of the Finance Act, 1994, read with Rule 2(1)(d)(i)(F)(a) & (c) of Service Tax Rules, 1994
and the notification numbered 30/2012 dated 20.06.2012 (effective from 01.07.2012).
On being pointed out they paid Rs. 10,61,420/- ( Rs.7,02,606/- on taxable value of Works
Contract service and Rs, 3,58,814/- on taxable value of Rent-a-Cab service (including Ed.Cess and

HSEC) (Rupees Ten Lac Sixty One Thousand Four Hundred and Twenty Only) for the period July
2012 to March-2014 under protest.

3. A show cause notice F. No. CE/15-64/C-IV/APXIX/FAR-123/RP I &2/2015-16 dated
17.05.2016 was issued to them for appropriation- of ‘the said amount and for
impositions of penalty, under Section 76 , 77 and 78 of the Finance Act,1994 and recovery of
interest in terms of Section 75 of Financial Act, 1944,. Which was adjudicated vide OIO No.
STC/14?KM/AC/D-1I1/16-17 dated 12.01.2017 and confirm the demand and order to
recover Service tax Rs. 4,15,242/- (Rs. 4,13,601/- on taxable .val_ue__ of Works
Contract service and Rs. 1,641/- 'on taxable value of Rent-a-Cab service) for the
period July 2012 to March-2014 under the proviso to Section 73 (1) of the Finance Act,

-(:?’1994. appropriated the demand of Service Tax amounting to Rs. 4,15,242/- (Rs.

4,13,601/- on taxable value of Works Contract service and Rs. 1,641/- on taxable value
of Rent-a-Cab service) for the period July 2012 to March-2014 paid under protest.
Droped the demand of service tax Rs. 6,46,179/- (Rs. 2,89,005/- on taxable value of
Works Contract service and Rs. 3,57,174/- on taxable value of Rent-a-Cab service) for
the period July 2012 to March-2014., Ordered to pay the interest on confirm demand for
delayed payment of aforesaid amount of evaded Service Tax liability under the provisions
of Section 75 of the Finance Act, 1994.Imposed the penalty of Rs. 10,000/~ upon them for
failure to self assess their Service Tax liability correctly and failure to file ST-3 returns
with correct and full details under the prbvisions of the Section 77 of the Finance Act,
1994, Imposed a penalty of 100% upon them on a confirmed demand of Rs. 4,15,242/-

for suppressing and not disclosing the material facts before the department with intent to

1994.
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-t Being aggrieved with the impugned order, the appellants preferred an appeal
on 06.03.2017. Wherein it is contended that appellant has established from the
documents that the appellant have paid service tax to the service provider thus
appellants have paid the service tax. The service provider has cocllected the service tax
from the appellants and appellants have paid the service tax which in turn paid to
govérnment treasury through service provider. They have submitted the copy of
ledger, copy of challan, seniple invoice along with invoice wise summary for each
service provider for financial year 2012-13 and 2013-14 in support of contention that
appellant has received work contract service from M/s. Satyam Projects and “M/s.
Satellite Engineers. The service provider has charged service tax on the value of
service provided after deducting the abatement available under Notification
No.26/2012-ST dated 20.06.2012. The service provider has raised invoices towards
the service provided and 100% service Tax payable (Net of applicable abatement)

5. Personal hearing in the case was grantad on 06.10.2017. The representative of
assessee Shri Abhishek Chopra, C.A., appeared for personal hearing on behalf of the
assessee. During the personal hearing, Shri Abhishek Chopra, CA., reiterated the

grounds of appeal submitted by him.

6. I have carefully gone through the facts of the case on records, grounds of
appeal in the Appeal Memorandum and oral submissions made by the appellants at
the time of personal hearing. The core issue to be decided is that as per notification
30/2012-ST liability to pay service tax is on the appellants and as the service tax
have been stated to be paid to service provider and in turn paid to government,
satisfy the condition of Section 68 of the Finance Act , for payment of service tax, or

otherwise,

Section 68 of the Finance Act provides for payment of service tax and reads as
follows; [68. Payment of service tax. — (1) every person providing taxable service
to any person shall pay service tax at the rate specified in section 12{668B] in such
manner and within such period as may be prescribed.

(2) Notwithstanding anything contained in sub-section (1), in respect of such
taxable service as may be notified] by the Central Government in the Official
Gazette, the service tax thereon shall be paid by such person and in such manner
as may be prescribed at the rate specified in section 66 and all the provisions of
this chapter shall apply to such person as if he is the person liable for paying the
service tax in relation to such service.] "Provided that the Central
Government may notify the service and the extent of service tax which
shall be payable by such person and the provisions of this Chapter
shall apply to such person to the extent so specified and the remaining
part of the service tax shall be paid by the service provider.';

41 Rule 2(d) of the Service Tax Rules, 1994 defines "person liable for paying se ng‘fd
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tax".Relevant Extracts of the Rule are reproduced here under: o
_ [(d) "person liable for paying service Tax", -

()in respect of the taxable services notified under sub-section (2) of section 68 '
the Act, mean,-
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(F) in relation to services provided or agreed to be provided by way of ‘-
(a) renting of a motor vehicle designed to carry passengers, to any

nerson who is not engaged in a similar business; or

(b)  wrevsseennens ; OF _

(c) service portion in execution of a works contract -by any
individual, Hindu Undivided Family or partnership firm, whether registered or not,
including association of persons, located in the taxable territory to a business entity
registered as a body corporate, located in the taxable territory, both the service
provider and the service recipient to the extent notified under sub-section (2) of
section 68 of the Act, for each respectively.

4.2 In view of the foregoing it is observed that in respect of "Works Contract Service"
and "Rent-a-cab" service, if the services are provided by any individual, Hindu Undivided
Family or partnership firm, whether registered or not, including association of persons,
located in the taxable territory, to a business entity registered as a body corporate, located
in the taxable territory, then.both the service provider and the service recipient are liable
to pay service tax, to the extent notified under sub-section (2) of Section 68 of the
Finance Act,1994.

5 The extent of service tax payable by the recipient of service and that payable by
the service provider, has been notified vide notification numbered 30/2012 dated
20/06/2012 (made effective from 01.07.2012), issued in exercise of powers conferred by

__sub Section (2) of Section 68 of the Finance Act,1994.

The relevant extract of the said Notification is as under;

Notification No. 30/2012-Service Tax

New Delhi, the 20" June, 2012, ,
GSR (E).-In exercise of the powers conferred by sub-section (2) of

section 68 of the Finance Act, 1994 (32 of 1994), and in supersession of (i)
notification of the Government of India in the Ministry of Finance (Department
of Revenue), No. 15/2012-Service Tax, dated the 17" March, 2012, published
in the Gazette of India, Extraordinary, Part I,

Section 3, Sub-section (0,vide numbér G.S.R 213(E), dated the 17" March, 2012,
and (ii) notification of the Government of India in the Ministry of Finance
(Department of Revenue), No. 36/2004-Service Tax, dated the 31" December,
2004, published in the Gazette of India, Extraordinary, Part II, Section 3, Sub-
section (i), vide number G.S.R 849(E), dated the 31" December, 2004, except as
respects things done or omitted to be done before such supersession, the Cgﬁr%ﬁ @

Government hereby notifies the following taxable services and the extent 3 ‘“eA i




Table
o : _
| SL \Io Descnptlon of a service : Percentage Percentage of
| E of service tax service tax
; : payable by the payable by the
! ; person providing  person receiving
! E service the service
L7 | (a) in respect of services provided or agreed to be Nil 100 %
; ; ; provided by way of renting of a motor vehicle designed
to carry passengers on abated value to any person who is
i : not engaged in the similar line of business
; ! (b) inrespect of services provided or agreed to be
§ } provided by way of renting of a motor vehicle designed
% i to carry passengers on non abated value to any person .
: who is not engaged in the similar line of business 60% 40%
o e G
g 9. ¢ in respect of services prov1ded or agreed to be 50% 50%
: plOVIdbd in service portion in execution of works
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cax payable thereon by the person liable to pay service tax for the purposes of the
said sub-section, namely:-

(II) The extent of service tax payable thereon by the person who provides the service and
the person who receives the service for the taxable services specified in (i) shall be as
specified in the following Table, namely:-

i contract

06. As the appellants has made the contention that they have already paid the
service tax amount to the government through service provider and therefore
amount paid under protest towards the service received is amounts to double
payment and therefore they are eligible for refund under section 11 B of the Central

Excise Act 1944 read with section 83 of the Finance Act, 1994.

07. Further appellants has submitted that they have paid the service tax under
protest on the same transaction value which has already suffered tax and also placed

the reliance on the below mentioned judgment in support of their case-

a) Hon'ble CESTAT, Principle bench of New- Delhi in the case of Commissioner of -

Service Tax, Meerut-1I v/s Geeta Industries Pvt. Ltd. reported at 2011 (22) S.T.R.
293 (Tn. Del). |

b)  Hon'ble CESTAT, Ahmedabad in case of Mandev Tubes v/s Commissioner of
Central Excise, Vapi reported at 2009 (16) S.T.R. 724 (Tn. Ahmd.)

c) Hon'ble CESTAT, Ahmedabad in case of Angiplast Pvt. Ltd. v/s Commissioner
of Service Tax, Ahmedabad reported at 2009 (16) S.T.R. 724 (Tn. Ahmd.)

In the defense reply they submitted that the service provider wise details
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e double taxation on the assessee, if it is proved. In the present case the appellant
has only submitted copy of challans;;,kby which they have pald the service Tax under
protest during Audit, also they have submitted copy of thé‘:“irbledger of the concerned
service providers wherein they have made payment of service tax to them along with
the bill amount; however they have not produced any evidence that the service
provider has made the aforesaid payment of service tax collected to the government.
Hence the matter is required to be sent back to the original adjudicating authority to
verify that the service provider has made the payment, and then decide the matter on

merit.
08. In view of the above, I pass the following order-
-: ORDER:-
09. I remand the matter to the adjudicating authority to verify the facts

regarding payment of service Tax by the service providers, as discussed in para
7 above.

O 10 Ifelehal §RT gor @ 9% 37diel @ FIUeRT 3Wiw add ¥ fomar Srar
b 10. The appeals filed by the appellant stand disposed off in above terms.
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ATTESTED -
O\ ///
( K.H.Singhal)

SUPERINTENDENT (APPEAL),
Feard @Y, AHMEDABAD.

O‘BY R.P.A.D.
' lTo,

M/s. Concord Bibtech Ltd,
1482-1486, Trasad Road, Dholka,
Dist:- Ahmedabad-387810
Copy To:- _

1. The Chief Commissioner, Central Excise, Ahmedabad Zone, Ahmedabad.

2. The Commissioner, Ahmedabad North.

3. The Assistant/Deputy Commissioner, Division-V, Ahmedabad North.

4. The Assistant Commissioner, (System), Ahmedabad North

. Guard File.
6. P.A. File.
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